
BEFORE THE COMMISSIONER OF

POLITICAL PRACT]CES

In the Matter of the
Complaint Against
TOM TOWE

SI'MI{ARY OF FACTS A}iID STATEMENT OF FINDTNGS

A1 Bishop, a candidate for Senate District 9 in the 1-994

general election, filed two complaints against his opponent in the

elecLion, Tom Towe. The complaints allege that Tom Towe violated

Mont. Code Ann. S 13-35-234 by making false staLements and

mi qrcrrraqcnl- "i nc rrnl- i nn roneirdq i n r-.amn:'i cyn f I i ers Tha comn'l a'i nf q
et/! vvvrre rrrY f rre vvrrry

^r'r ^-^ F1^-^ ..-F^ ,-.i ^'1 -itions of the statuLe:qrrgvE Lrr!gE Dgyq!qug vrvlc

Cl-aim 1: The allegation that Tom Towe misrepresented his own

rrnf -i nn ranarA .
!eev!s/

Claim 2: The allegation that the following statement (and

related statements) in Tom Towe's campaign flier violates the

statute: "'Big Business' Bishop Lied Lo You."; and

Claim 3: The allegation that t.he following statemenL (and

rel-ated statements) in Tom Towe's campaign flier violates the

statute: "Al- Bishop will say anything to get elected, except the

truth".

SI]MT{ARY OF FACTS

1. Al- Bishop and Tom Towe were opponents for the seaL in

Senate Dist.rict 9 in the November, L994 general election. Tom Towe

was the incumbent, serving as senator from L99L through L994. AI

Bishop held the senate seat from L987 through 1990. Senator Bishop
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el-ection, Tom Towe. The complaints allege that Tom Towe violated

Mont. Code Ann. S 13-35-234 by making fal-se statements and

misrepresenting voting records in campaign fliers. The complaints

:'l lecre three senaraf e wio-l ations of the statute:qf !uYe

Claim 1: The allegation that Tom Towe misrepresented his own

rrnt- i nn ranarA .
!vvv!\l/

Cl-aim 2: The allegation that. the following statement (and

related statements) in Tom Towe's campaign flier viofates the

statute: "'Bi9 Business' Bishop Lied to You.tt; and

Claim 3: The allegation that the following statement (and

related statements) in Tom Towe's campaign flier violates the

statute: "Al- Bishop will- say anything to get elected, except the

Lruth" .

SITM}IARY OF FACTS

1. AI Bishop and Tom Towe were opponents for the seaL in

Senate District 9 in the November, L994 general el-ection. Tom Towe

was the incumbent, serving as senat.or from 199L t.hrough L994. A1

Bishop held the senate seat from L987 through 1990. Senator Bishop



defeated Senator Towe in the election, and is current.ly serving as

senator for the district.

Claim 1-

2. Senator Bishop alleges that the following language in a

^rmn -.i an f 'l i o- j n sttr-ln.)rl. nf SenatOf TOWe, s r-andi dar-r,. mi qrcrrraqcnl- q! u v! ugrrquv! rvwE p 9qrruf,uqv/ LttID!gy!gDgIIuD

Senator Towe's own votinq record:

. Here are iust some of the taxes Tom Towe voted
against:

1. The Sal-es Tax (Se 235)

3. Senate Bill (SB) 235, introduced in the L993 Montana

Legislature, provided that the question of whether a four percent

sales and use tax shoul-d be enacted would be submitted to a vote of

the qualified electors of Montana at a special election. Senator

Towe voted against the bifl on second and third reading in the

Senate.

Upon its return from the House, Senator Towe voted "yea" on a

motion to not pass, buL then voted "yea'r to adopt the Free

Conference Committee report. As a result of t.he adoption of the

Free Conference Committee report, the bitl was sent to the Governor

and signed. The sales tax was voted down at the special election

held on June B, L993.

4. Senator Towe stated that his vote in favor of adoptinq

the Free Conference Committee report was not a "critical voLe'r on

the SB 235. According to Senator Towe, "while a failure to pass

second reading or a failure to pass third reading would be fatal t.o

the bi11, failure to approve the Free Conference Committee report



. would

distinct.ion
1-.^ 1 .i ts l,- ^Ug]fEVgD LIIE

not be f atal to passage of the bil_l_. "

Senator Towe drew between the two types

statement. that he voted against SB 235

Based on the

nf rrrtfaq ha
f -rv

is Lrue.

u,Laam z

5. One of the claims made by Senator Bishop during the

campaign was that, in the 1993 regular and special sessions of the

Legislat.ure/ Senator Towe voted for every new t.ax or tax increase

except one. A campaign flier for Senator Towe stated, in part, as

fol-l-ows:

rrR'l ar Rr'tq't rtFqqrl Rr qh.'\n T,'t A.l tO YOU."-J

He clai-ms Tom Towe vot.ed for everv

He Lied! Here are iust some of the
agar_nsr:

1. The Sales Tax (SB 235)
? Tha E'mnl nrras Old Fund Liability

tax increase but one.

Laxes Tom Towe voted

Tax (HB 504 )
? Pa:l r- 17 f14y1Sfer Tax (Sg 437)l\vq! 9 j

4. Vrdeo Tax Increase (SB 410)
5. lmmeor_ate Sal-es lax waLnout, a vote (SIJ 229)
6. fncrease Tax on Homes (SB L62)-/. fncrease Gas Tax (Se 376)
u. Kearry lransler '1 ax \sB 43 / )

Senator Bishop contends that the statement claiming he tied about

Senator Towe's voti-nq record is a false statement in violation of

the statute.

Fact Summaries Nos. 3 and 4, above, set forth Senator

Towe's votinq record on SB 235. The following is a summary of

acti-ons taken on the other bills durinq the L993 session that were

referenced in Senator Towe/s campaiqn fl-ier.

House Bill (HB) 504 increased the employer payroll tax and

imposed an employee wagie tax to be applied to eliminate the State

6.



Compensation fnsurance Fund's "old fund unfunded liability. " On

Anri I 1? '1 og? _ Sen:J_ 6r Towe rrol- cfl r\/eart On a mOtion 1- n adnnf1J I / pvrrquv! rvvve vvuuu Jsq vrr q rrrvuIVII uv auuIJL

certain amendments to the bill. On April A4, L993, or third

reading Senator Towe voted "yea" that HB 504 be concurred in. The

bill was thus sent back to the House with amendments. On April 15,

1993, the House voted to reject. the amendments, and the bill went

to a Free Conference Committee.

Following adoption by the House of the Free Conference

Comm.i f f ee rpnr.-+- f lra t-.i r r WaS Sent baCk tO t.he Senate On Anri I! vyv! u / vvqp DUIIL vqUJ\ uv uIIg UUtIqus . vrr nP! II

24, 1993, SenaLor Towe voted rrnayrr on second reading, on a motion

to adopt the Free Conference Committee report. The motion failed.

On third reading, Senator Towe voted "nay" on a motion to adopt the

rencrrf and the renor,l- nassed.! ul/vr u t

SB 437 (l-isted twice in the flier) imposed a tax on certain

transfers of real property. The bill was referred to the Senate

Taxation Committee, of which Senator Towe, was a member. The bill

was tabled on March 26, L993, with Senator Towe voting to tabfe.

SB 410 increased t.he video qamblinq machine tax to fund

increased reLi-rement benefits under the Sheriffs' Retirement.

Srrql- om Senator Towe voted in favor of adopting an adverse

committee report on the bill, and the report was adopted. However,

on the same day SenaLor Towe voted "yea'r on a moLion to reconsider

the Senate's action in adopting the adverse committee reporL. The

motion failed.

SB 229 was not a tax bilt.

arrf hnri z.inc:, r-'erf ain nr-rker fUnS

IT
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was a bill llrl^fi ni nn :nrl



SB ]-62 increased

$200,000. The bill was

The bill was t.abled on

to table.

8.

t.he tax rate on residences valued over

referred to the Senate Taxation Committee.

January 29, L993, wiLh Senator Towe voting

SB 375 increased the gasoline and special fuels tax. The bill

was referred to the Senate Taxation Committee. The bilI was tabled

on March 26, L993, wit.h Senator Towe votinq to table.

7 . SenaLor Towe believed that Senator Bishop's campaign

statements regarding Senator Towe's voting record referred to both

committee and floor votes on bills. SenaLor Bishop stated that

when making the claim he was referring only to floor votes, not

"obscure committee votesrr.

UIAAM J

Another camnai rrn f 'l i cr f nr ggneLtor Towe Sf af ed. i n nar-
I LLL

Al Bishop wil-l- say anything to get elected, except the
truth. One thing he won't tell you is how he voted on SB
30'7 , a 5? sales tax (without a vote of t.he people) and a
222 income tax surcharge.

At Bishop voted for a 52 sales tax twice. (Se 307 ,
Senate Journal- L987, 2nd & 3rd reading) . Bishop lied to
us!

Senator Bishop contends that these statements are false statements

made in viol-ation of the statute.
n ^^*^-l ^- t. ie1. f Of SenaLOr Ri shon sf af cd i n nert- .n uqlrlyafy1MIg! !uI JcIIaLU! urDrrvy DLqLsu, LLL }/q! u.

. Unlike you, Mr. Towe, I have consistently opposed
the sales tax because it hurts those least abl-e to pay,
and it's just another tax in addition to all the other
taxes we have, and we don't need more taxes! ! ! [Emphasis
in original-l .

10. Senate Bill 307 , introduced in the 1-987 Montana

T,ecri sl atrrre. was a bill f or a law entitled rrAn act to stimulate and4u9g!9,

5



encourage the growth of the MonLana economy

Economic and Tax Ref orm Act of 1-987 " .

Claim 1

It does not appear that an

misrepresented his own voting record

1--, *^^-- ^-tr tsl^^ tr/T^*F---IJy LtLgCrllD \Jr LrrE ]'lurrLAffA

Included within its

allegation that a candidate

can esLablish a viol-ation of

provisions was a 5"< sales and use tax. Senator Bishop voted "yea"

on both second and third readinq of the bill.

STATEMENT OF FINDINGS

Mont. Code Ann. S 13-35-234 provides:

Political criminal libe1 - misrepresenting voting
records. (r) rt is unlawful- for any person to make or
^"1-rlioh =nrr f-'l-^ aFrFamanf 

^r 
tharaa rof-lanl- inn nn alptl.Ol-Isn any lalsje SLc{LettleIIL -.' *ny

candidaLe's character or morality or to knowingly
m'i srenresent 1_ ho rrnl- i nrr rar-rrrd (\'t nogi i- i nn .)n nrrhT igltlfD!EI/!EDErrU Ulrg VVLfrrY rguv!u v! yvp!

issues of any candidate. A person making such a
statement or representation wit.h knowledge of its falsity
or wit.h a reckless disregard as to whet.her it is true or
not is guilt.y of a misdemeanor.

(2) In addition to the misdemeanor penalty of subsection
(1), a successful candidate who is adjudicated guilty of
violating this section may be removed from office as
^-n.,i AaA i n 1 3-35-106 and 13-35-107.

t.he statute. The statute prohibits "any person" from knowingly

misrepresenting the voting record of "any candidate". The choice

of language by the Legislature suggests an intention to prohibit

the misrepresentation of a candidate's voting record by a person

other than the candidate. Had the Legislature intended to afso

dha^-i f i a='l -l rr nrr-rhi h'i t a candidate f rOm misrepresenting his OwnDPC\-fIfUArr/ I/!Vrrrvru q v(

rzn1. i na vararA i I nnrrl j A^^; '1 ., l.rrrra i -al rrrlcj Fyn1.eSS 'l ^'^-"-^^ f ^!vvv!.-/ -*Sl-Iy nave lllcruusu E^}/lupp rdrryuaYs uv

that ef f ect. in t.he statute. Its f ailure t.o do so supports a

concl-usion that the statute does not apply t.o this situation.



Mont. Code Ann. S 13-35-234 is a penal statute, which must be

strict.ly construed and may not be extended by construction.

Mont.ana Automobil-e Association v. Greelv, ]-93 Mont. 378, 389, 632

P.2d 300, 306 (1981); Shipman v. Todd, a3I Mont. 365, 368, 3l-0 P.2d

300, 302 (L95l). Court will not apply penal statutes to cases

which are not within the obvious meaning of the language employed

l-rrr f he T'eoi sl ature. even thorrcrh f hcrz ma\/ ha l^li f hi n Lhe mischief--r*-*dture, even L---*r-.

intended to be remedied. State v. Aetna Bankinq & Trust Co., 34

Mont . 3'79, 382, 8'/ P.2d 258, 269 (1905) . See also State ex rel.

Penhale v. State Hiqhwav Patrol-, 133 Mont. L62, L65, 32L P-2d 6L2,

61_3-1,4 (19s8) .

Further, even if the statute did apply to Senator Towe's

representation, the statement that he "voted against" SB 235 is not

a cfear misrepresentation of his voLing record. Senator Towe vot.ed

against the bill on second and third reading in the Senate, ds

shown by the record in the Senate Journal. At most, the statement

nreqenf s en incr^rmnlcfe n'i r-fure of Senator Towe's voting record with

respect to the bitl, since he eventually voted in favor of adopting

the Free Conference Committee reporL. Mont. Code Ann. S 13-35-234,

however, does not define the phrase "voting recordrl. There is

nothino 'i n fit-la 1? nh:nfer ?5. Mont. Code Ann. indicating a]IVUIIAIIY LJ I JJ I

legislative intent. that a candidate's voting record must be

construed as consisting of all votes on a particul-ar bifl. SenaLor

Towe'S "nay" voles on second and third reading are obviously part

of his voting record on the bill.



UIdAIIL Z

The allegation that Senator Towe published a false sLatement

concerning Senator Bishop's characterization of Senator Towe's

votes on tax bills during the a993 Legislature requires an

examination of the mental- state requirement of Mont. Code Ann. S

13-35-234. Based on this analysis, it is unnecessary to resol-ve

fhe disnrrfed iSSue Of whether the SLatema-l- rrnnn r^r1-rin[ thiS C]-aimul/vrr vvfrrur

is based was a "false" statement.

Polit.ical crimi-nal libel is committed onlv if the evidence

supports a finding that a false statement is made "with knowledge

of its falsitv or with a reckless disreqard as t.o whether it is

true or not rr Mont. Code Ann. S 13-35-101 states that the

rInFn,alfrz nrorrisions of the election laws of this state are inLended

to supplement and not to supersede the provi-sions of the Montana

Criminal Code. " Mont. Code Ann. S 45-2-3.01 (33) def ines "knowj-nqly"

as follows:

. tAl person acts knowingly with respect to conduct
or to a circumstance described by a statute defining an
offense when the person is aware of the person's own
conduct or that the circumstance exists. A person acts
knowingly with respect to the result of conduct described
by a statute defining an offense when the person is aware
that it is highly probable that. the result will be caused
by the person's conduct. When knowledge of the existence
of a particular f act is an el-ement of an of f ense,
knowledge is established if a person is aware of a high
nrolralri I i f.v of i ts exi qf enr-e Errrli rral enf l- erms. such asuv! rlrv /

"knowingrr or "with knowledge", have the same meaning.

In determining whether a fal-se statement. was made "wj-th knowledge"

of its falsity, it would be necessary to prove that Senator Towe

wastraware of a hioh probabilitv" that the statement was false.



A violat.ion of the statute can al-so be proved if there is

evidence that a person acted with "reckless disreqard". The

Compiler's Comments to Mont. Code Ann. S 13-35-234 noLe that the

source of the "standard" in subsection (1) of the statute is

"apparently drawn from New York Times v. Sullivan, 376 U.S. 254

(tgA+) u . That case involved a civil libel action filed by a public

official against a newspaper. The Supreme Court held that recovery
r.rarr'l rl anr.' 1-.o al_l_owed if the nrrl^rl 'i c of f i r-i al r-orrl d nrove that theqrrvyvuu a! urrg yuvl19 v!!rurqf uvulg y!\

alleged libelous statement was made with "actual malice",. that is,

with "knowledge that it was false or with reckless disregard of

whether it was fal-se or not. rr Sul-l-ivan. 3'/6 U.S. at 279-280.

fn a later case, Herbert. v. Lando, 441 U.S. 153 (1979) , the

Srrnreme Corrrf . r,.i tinr-r Srr_l Ii_-^- atsrF^^ tsr..at ,,feCkleSS di srecrard foruuv!urrLU uvu! L, urLfttu ouf f rvqll , -LaLEu Lflau !guAagDD u!a!EUq!u !v!

truth" means that the defendant " in fact entertained seri-ous doubts

as to the truth of his publicat.ionst'. The Court noted that such

ItSlkliecf.ive ar^7^ranaqa nf nrgf3ffg falsit-r" marz ho fnrrnql if "thefe

are obvi-ous reasons to doubt. the veracitv of the informant or the

accrrrer:rz of hi s renorf.s - Ir l{erherf 441 U. S. at A56-57 .3l==jl==_9

Other cases have held that "reckfess disreqard'I is llmore t.han

mere negligence", Major v. Drapeau, 50"7 A.2d 938, 94I (R.I. L9B6) ;

and t.hat "a failure to investiqate is not sufficient in it.sel-f to

establ-ish reckless disregard", BarLimo v. Horsemen's Benevolent and

Protective Association , 77L F .2d 894 , 898 (5th Cir. l-985) . In

Green v. Northern Publishinq Co., Inc. , 655 P.2d 736, '742 (Alaska

]-9B2J, the Court observed:

Reckless disregard, for these purposes, means conduct
that is heedless and shows a wanton indifference ro



consequences; it is conduct which is far more than
negligent. [Citation omitted] There must be sufficient.
evidence to permit the inference that the defendant must
have, in fact, subjectiveTy entertained serious doubts as
to the truth of his statement. lltalics in oriqinall.

Applying these principles to the facts upon which Claim 2 is

based, the evidence does not support a finding that Senator Towe

acted with the requisite knowledge or reckless disregard in making

the statement regarding Senator Bishop's characterization of

Senator Towe's voLinq record. Senator Towe believed that Senator

Bishop was referring to all vot.es (both committee and floor) on alI

tax bil-l-s considered by t.he L993 Legislature. Thus, he believed

that Senator Bishop had mischaracterized his (Senator Towe's)

voting record by claiming that Senator Towe had only voted against

one tax bil-l-. Senator Towe voted to tabl-e SB L62, SB 3'76, and SB

4a'7. wh'i r:h were all bilts which would frarre imnosed oT increased

taxes. Senator Towe therefore believed that he had not "voted for"

Lhese tax bil-ls, and that Senator Bishop' s content.ion in his

campaign l-iterature that he (Senator Towe) had voted for every new

tax or tax r-ncrease "excepL onerr was untrue.

Under these circumstances, there is not sufficient evidence

t.hat when Senator Towe made the statements he wasrraware of a hiqh

probability" that the statements were false, ot that he

"subjectively ent.ertained serious doubtsrr as to the truth of the

a{-rFaman{-- As nof ed _ i n -^1-.: '-,* ts1..-: ^ determination I f ind iti5Ld.L-t:tLLt:IIL-D. | ltl tlld.r!-LLLg L-lIf,D

unnecessary to decide whether or not the statemenLs themselves were

IdIJC.

10



Claim 3

The same analysis can be applied with respect to the

statements upon which this claim are based. Senator Bishop had

made st.atement.s in his campaign suggest.ing that he had always

nnnnearl rr+-L6 sales taxrr. Senator Towe knew that durinq the I9B7uq^ . uErrqLv! f vwg AttEw ullqu uu!.

session of the Legislature Senator Bishop had voted in favor of SB

307, which woul-d have imposed a sal-es tax. Thus, Senator Towe

believed that Senator Bishop had mischaracterized his own voting

record concerning the sales tax, and he indicated that in his

(Senator Towe's) campaign literature. Under these circumstances,

there is not sufficient evidence that when Senator Towe made the

^F^F r^ L^ WaS rrawafe Of a hioh nrolrAtt] -l .i ts"rr tsl-^F +1-a a*-r{-aman{-aDLqLEItLEttLD rrg waD awdL c uI a rrrvrl lrrvvqvlrIL.v LIIaL Ltlc DLdLcttLEllLD

were false, or that he "subjectively entertained serious doubts" as

to the truth of Lhe statements.

determinat.ion I find it unnecessary

statements themsel-ves were f alse.

Based on the preceding, t.here

concl-ude that. Tom Towe violated Mont.
v

DATED this /An"day of January,

Aarin 'in m-l-'i-^ Fl. 'i -nyqrrr t LLL TLLctNIII9 LIIID

to decide whether or not the

is insufficient evidence to

. Code Ann. S 13-35-234.

1995.

Commissioner of Political Practices
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